House Bill 5237 Preempts Local Control

Tucked away in a corner of a proposed Michigan Telecommunications Act rewrite, HB 5237, is a provision that would seriously impair the ability of Michigan’s local governments to foster economic development, educational and occupational opportunity, public safety, Homeland security, environmental projection, cultural enrichment, and many other community benefits that contribute to a high quality of life.   The provision in question -- Section 252 -- would bar citizens from petitioning their municipality to provide or facilitate in strategic partnerships with the private sector, the provision of advanced communications services.  Section 252 would impose on municipalities a cumbersome, time-consuming and unworkable bidding process that could prevent citizens in certain communities from obtaining affordable access to advanced communications services for years.   

 

Over the last four years, the United States had dropped precipitously from fourth to sixteenth in the world in broadband deployment.   The United States has also fallen rapidly behind the world leaders in access to high-bandwidth capacity, cost per unit of bandwidth, and growth of broadband usage.  These trends are alarming because everything that we do in the future -- at work, at home, and everywhere else -- will increasingly be done through advanced communications technology.   If Michigan is to be competitive in the emerging global economy, it must promptly reverse these trends, and it must use all available assets.   In particular, this State should avail itself to a treasure of municipal electric utilities.   

 

A century ago, when electricity was the emerging must-have technology of the day and the private power companies moved slowly to electrify areas outside the major population centers, thousands of communities across the Country formed their own municipal electric utilities.   Most that did so survived and thrived, while many that waited for the private sector to get around to them withered away.   For the last century, America has benefited greatly from our 2000 public power utilities, including 42 in Michigan.

Today, the same patterns that characterized the electric power industry a century ago are emerging in the communications area.  Like their counterparts in other states, the municipal electric utilities of Michigan stand ready, willing, and able to do what their predecessors did so well in the electric power industry.  Unfortunately, Section 252 would block them from doing so.

Hopefully, the Michigan Legislature will take note of what is happening in this regard around the Country.  Thus far in 2005, proposed incumbent-promoted barriers to entry similar to Section 252 have failed to pass in 11 of the 12 states that have considered them.  In Congress, as well, support is rapidly growing for measures that would prevent states from enacting provisions like Section 252.  

Specifically, under Section 252, a local government entity could not provide or facilitate the provision of essential “telecommunications services” until it has completed a public bidding process, and the local entity received less than two bids from private providers, or two qualified private providers which have been awarded contracts each taken more than one year to provide the service.  This means that the citizens and businesses of a local community would have to wait up to two years before they can be assured of receiving necessary telecommunications service.

In addition, the term “telecommunications services” is broadly defined as including “regulated and unregulated services offered to customers for the transmission of 2-way interactive communications and associated usage.”  If a private sector provider offered service to even a single customer within one year, the municipality would forever be barred from doing so, no matter how inadequate, limited in scope, or expensive the service is.  

 

The Michigan Legislature went through the same debate in 2002 and enacted the Metro Act as the proper way to address this issue.  According to Section 14 of the METRO Act, a municipality must meet the following requirements when providing communication services to a residential or commercial premise:

· Hold public hearings

· Perform a cost benefit analysis

· Develop appropriate accounting records subject to FOIA

· Not subsidize the communication service, and 

· Treat private providers in the same manner as they treat themselves

These are fair and reasonable provisions, something Section 252 of HB 5237 is not. 

